Rule 30(e):
What You Don’t Know
Could Hurt You
Richard G. Stuhan and Sean P. Costello
Beware the sham errata sheet—or any other errata sheet!

about the only thing she said during the entire

YOU HAVE JUST TAKEN the perfect deposition in an important civil case. The witness
answered “yes” and “no” to all the critical questions, and did so without elaboration or qualification. Every admission you needed to win
your case on summary judgment, you got.
Opposing counsel barely objected. Indeed,

deposition was that her client would like to review and sign the deposition after it is transcribed. The partners are impressed, and the
client is thrilled with your play-by-play account
of what transpired. You’re a hero.

Richard G. Stuhan is a partner in Jones Day’s Cleveland office. Sean P. Costello is an associate in Jones Day’s Atlanta
office. The views expressed in this article are solely those of the authors and do not necessarily reflect the views of
the firm.
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The transcript arrives a couple of weeks after
the deposition. For once, the transcript actually
bears out your rosy description of the deposition. You settle in for a few days with copious
amounts of coffee and set about drafting the
motion for summary judgment. You finish the
draft. The partners and client are pleased.
Everyone thinks you have a slam dunk because
of your killer deposition.
A few weeks later, you get the witness’s deposition errata sheet in the mail. You expect the
usual—corrected typos, spelling corrections,
minor date changes, that kind of thing. But that
is not at all what confronts you when you open
the envelope. What you see is a complete rewrite of the witness’s testimony. Virtually every
critical “yes” is now a “no” and vice versa. The
succinct, unqualified answers are accompanied
by lengthy explanations that resemble “lawyered” responses to interrogatories. Your slam
dunk summary judgment motion is now an airball. You consider a motion to strike the errata
sheet and even for sanctions, or at least a strongly worded letter to opposing counsel.
KNOW YOUR JURISDICTION (OR YOUR
JUDGE) • Before you spend the client’s money
writing that letter or preparing that motion, you
had better get a handle on the law of your specific jurisdiction when it comes to the changes
that can be made to deposition testimony via errata sheets. Depending on your jurisdiction,
your opponent’s conduct may be perfectly acceptable, and if you file that motion, you—not
your opponent—may be the one facing sanctions or suffering professional embarrassment.
Since most of us would not think of using an
errata sheet to rewrite or contradict sworn deposition testimony, this might come as a surprise—even to those lawyers who have been
practicing for some time. Many readers are
probably thinking to themselves that a rule allowing a witness to contradict deposition testi-
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mony via an errata sheet is impossible to reconcile with the well-settled prohibition against
contradicting deposition testimony with a laterserved affidavit in opposition to a summary
judgment motion. (The Second Circuit is credited with originating the “sham affidavit” rule in
Perma Research & Development Co. v. Singer Co.,
410 F.2d 572, 578 (2d Cir. 1969). Since then, virtually every circuit has adopted some version of
the “sham affidavit” rule.) The bottom line is
that, although some jurisdictions (or judges) do
not permit such conduct, many—probably the
majority—allow witnesses to change the substance of their deposition testimony, even contradict that testimony, through the use of an errata sheet. See Pepsi-Cola Bottling Company of
Pittsburgh, Inc. v. Pepsico, Inc., No. CIV.A.012009-KHV, 2002 WL 511506, *2 (D. Kan. April 3,
2002) (“The majority approach is that Rule 30(e)
does not limit the types of changes a deponent
may make to his or her deposition transcript”).
A NOT-SO-HYPOTHETICAL HORRIBLE •
Could it happen to you? Sure, and maybe it already has. It happened to one of us recently.
One of the authors was on the receiving end of
an errata sheet very much like the one in our hypothetical. It happened in the course of a products liability case in a New Hampshire state
court. The plaintiffs brought a wrongful death
action against a cigarette manufacturer, alleging
that smoking cigarettes manufactured by the
defendant gave the decedent cancer and caused
his death. Clearly, the decedent’s awareness of
the alleged dangers of smoking was an important issue in the case. Although the decedent’s
mother testified that there was no doubt in her
mind that her son had long been aware of the
health risks of smoking, her errata sheet sought
to negate those admissions:
Q. “Is there any doubt in your mind that [the
decedent] was aware that smoking was bad for
his health?”
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A. “I think yes, he knew.” (Amended answer:
“No.”)
Q. “He knew that smoking was bad for him?”
A. “Yes, I think so.”
Q. “And that’s true in the 1990s for sure, right?”
A. “Right.” (Amended answer: “No.”)
Q. “And that’s true for the 1980s as well, isn’t
it?”
A. “Yes.” (Amended answer: “No.”)
The errata sheets also reflect an effort to
blunt the impact of the mother’s testimony that
her husband (the decedent’s father) discussed
the health risks of smoking with the decedent.
That testimony was altered as follows:
Q. “You don’t know whether health concerns
played any role in your husband’s advice to his
children about smoking?”
A. “Oh, yes.”
Q. “And one of the reasons he gave his children
that advice was because he was concerned
about their health, isn’t that right?”
A. “Yes.” (Amended answer: “Yes, in recent
years though.”)
Q. “And he communicated that to his children,
didn’t he?”
A. “Yes.” (Amended answer: “Yes, to some
maybe.”)
Q. “Including Harry, right?”
A. “Yes.” (Amended answer: “I don’t know.”)
Q. “And would it be fair to say that your husband discussed cigarette smoking with [the
decedent] as far back as the 1960’s after he was
married to [the plaintiff] and after [your husband] had quit?”
A. “Yes, I think so.” (Amended answer: “No.”)
Q. “Would it be fair to say that your husband
also discussed smoking with [the decedent]
during the 1970s and 1980s as well?
A. “Yes.” (Amended answer: “No.”)
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Although the mother made it clear at her deposition that the health risks of smoking played
an important role in her and her husband’s efforts to encourage their children not to smoke,
that testimony, too, would be invalidated by the
proposed errata sheets:
Q. “And you had a rule against smoking by the
kids, is that right?”
A. “Right.” (Amended answer: “Right, because
of fire risk.”)
Q. “And do you recall the reasons why [your
husband] stopped using cigars altogether?”
A. “For the same reason that he thought that he
should quit the cigarettes.”
Q. “And that was that they weren’t good for his
health, is that right?”
A. “Right.” (Amended answer: “No, it was the
smell and the mess.”)
Q. “And as I understand it, you and your husband had a rule against the children smoking
when they were growing up, is that right?”
A. “Yes.” (Amended answer: “Yes, due to
ashes.”)
Plaintiff’s counsel submitted similar “corrections” to the deposition testimony of the plaintiff, decedent’s widow. For example, recognizing that the plaintiff’s admission that cigarette
advertising played no role in her husband’s
smoking decisions would be fatal to many of
plaintiff’s theories, counsel made the following
alterations in the errata sheets:
Q. “Did [the decedent] ever tell you that advertising had anything to do with his decision to
take that first puff?”
A. “No.” (Amended answer: “No, but we both
saw TV ads that made smoking attractive to
us.”)
Q. “My question is do you remember seeing
any advertising which communicated to you
that a particular cigarette was safe or safer or
healthy?”
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A. “I don’t recall.” (Amended answer: “I don’t
recall specifics off the top of my head but that
was the message we got.)
The quoted testimony above was taken in King
v. Philip Morris, Inc., No. 99-C-856 (Hillsborough, NH Super. Ct.). Deposition of Jean
King, July 12, 2001, at pages 29, 39-41, 44, 70,
and 162-63. Deposition of Donna King, June 7,
2001, at pages 51, 89.
There are many more examples, but you get
the point: This stuff happens in real life, and you
need to be prepared for it. (In the above case, we
filed a motion to strike the changes, but Judge
Larry M. Smukler denied the motion. More on
that below.)
Know Thy Jurisdiction
Lesson number one, therefore, is to know
your jurisdiction. Indeed, it may be a good idea
to learn the rules and how they have been interpreted before you take that first deposition, because knowing the rules ahead of time may
help you decide how you want to approach the
deposition and may even help you formulate
your questions. There will be more on the differences among jurisdictions and the conflicting
approaches that have emerged later in this article. First, however, we need to take a look at the
underlying rules.
FEDERAL RULE OF CIVIL PROCEDURE
30(E) • The text of the federal rule is straightforward enough:
“If requested by the deponent or a party before
completion of the deposition, the deponent
shall have 30 days after being notified by the
officer that the transcript or recording is available in which to review the transcript or
recording and, if there are changes in form or
substance, to sign a statement reciting such
changes and the reasons given by the deponent for making them.”
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The majority of states have adopted rules
identical to, or virtually identical to, Rule 30(e).
A handful have not. Since a general survey of
the state deposition rules is beyond the scope of
this article, we will settle for an example. One
state that has adopted a rule different than
Federal Rule 30(e) is New Hampshire, the site
of the case discussed above. N.H. Super. Ct.
Rule 41 provides: “No deposition, as transcribed, shall be changed or altered, but any alleged errors may be set forth in a separate document attached to the original and copies.” On
its face, New Hampshire’s rule appears more
restrictive than the federal rule. It prohibits
changes and allows only an identification of errors in transcription.
Since Rule 30(e) governs in all federal courts
and in the majority of state courts, Rule 30(e)
will be the focus of this article. Nonetheless,
you should not assume that Rule 30(e) will
control in the jurisdiction of your deposition,
and you should learn the language of the rule
before hopping on a flight or jumping in your
car if you are taking the deposition in a jurisdiction other than the one in which you normally practice (whose rules you presumably
already know).
Rule 30(e) makes clear that the ability to review and make changes to a deposition transcript is not automatic. If a witness wants to
make changes, he must request the opportunity to do so, and he must make the request “before completion of the deposition.” Moreover,
he must make any changes within 30 days after
being notified that the transcript is available.
Aside from minor disputes over when a witness was “notified” that the transcript is available, this part of the rule does not generally
lead to controversy.
Changes In Substance
When it comes to Federal Rule 30(e) (and
state rules that have adopted its language), the
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devil is in the part of the rule that speaks of
“changes in form or substance.” The “form”
part is relatively easy. Few lawyers would complain if a witness used an errata sheet to correct
misspellings (e.g., “ball” instead of “bawl”), typographical errors (“and” for “an”), or transcription errors (the witness said “racer,” but the
reporter heard “razor”). It is the word “substance” that has created a divergence of opinion
when it comes to what changes may be effected
by an errata sheet, and which has led to a variety of approaches to dealing with those
changes. Does the rule permit a witness to
change what she actually said to what she
meant to say? (Suppose, for example, that the
witness said “1971” when she really meant
“1961.”) More to the point, does the rule permit
a witness to change what she said to what she
(or her lawyer) wished she had said? If the rule
allows that much, does it go so far as to allow a
witness to contradict her prior testimony? And
if the answer to either question is “yes,” what
are the options for the other side? The rest of
this article explores these practical questions
and their ramifications.
TEXT VERSUS POLICY: COMPETING INTERPRETATIONS OF THE SAME FIVE
WORDS • Federal courts are all looking at the
same rule, but they see different things. Federal
courts have come to a variety of conclusions
about what changes may be made to deposition
transcripts and, specifically, what is meant by
“changes in form or substance.” For some
courts, the word “substance” means that any
changes are permitted. For other courts, the
word “substance” has a more limited meaning.
“A Deposition Is Not A Take Home
Examination”: The Policy-Based Approach
In Greenway v. International Paper Co., 144
F.R.D. 322, 325 (W.D. La. 1992), Judge Little
ruled that an errata sheet cannot be used to
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“alter what was said under oath.” In his view,
“[t]he purpose of Rule 30(e) is obvious: Should
the reporter make a substantive error, i.e., he reported ‘yes’ but I said ‘no,’ or a formal error, i.e.,
he reported the name to be ‘Lawrence Smith’
but the proper name is ‘Laurence Smith,’ then
corrections by the deponent would be in order.”
Id. If it were otherwise, the court reasoned, “one
could merely answer the questions with no
thought at all then return home and plan artful
responses. … A deposition is not a take home
examination.” Id.
Although Greenway is really based on a policy judgment—that Rule 30(e) should not be
construed to give witnesses carte blanche to
rewrite their testimony—the court makes at
least a token effort to reconcile its decision with
the text of Rule 30(e). Judge Little does so by
holding that a change in form is the correction
of a typographical error or misspelling, while a
change in substance is the correction of a transcription error.
If your jurisdiction follows Greenway, a witness can use errata sheets to correct testimony
when the transcript does not accurately reflect
what the witness said (or claims to have said).
Thus, if the witness said “the light was red” but
the reporter recorded “the light was green,”
Greenway would permit a correction. (Greenway
does not address how to handle a situation in
which the witness and the reporter cannot agree
on what was actually said after the witness challenges the original transcription, however.)
Nevertheless, in a Greenway jurisdiction, a witness cannot use an errata sheet to change what
she said to what she meant to say or what she
wished she had said. Thus, if the witness said
“the light was green” but meant to say or
wished she had said “the light was red,” she is
stuck with the former answer. The issue is black
and white (or green and red) under Greenway.
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Errata Sheets As Contradictory Affidavits
Other courts have reached the same result as
Greenway using slightly different reasoning.
They conclude that an errata sheet that purports
to change the substance of deposition testimony
is no different from an affidavit that contradicts
deposition testimony and should be treated the
same way. The Tenth Circuit in Burns v. Bd. of
County Comm’rs of Jackson County, 330 F.3d 1275
(10th Cir. 2003), confronted a situation like our
hypothetical. A witness had changed “no” answers to “yes” answers. The district court had
disregarded the changes reflected in the errata
and granted summary judgment to the other
side based in part on the deposition answers. Id.
at 1281. In affirming, the Tenth Circuit took the
same approach it had taken in “sham affidavit”
cases. The court applied a three-part test to determine whether the district court had properly
disregarded the errata sheet. The court asked:
• Whether the witness was cross-examined at
deposition;
• Whether the changes were based on newly
discovered evidence; and
• Whether the earlier deposition testimony reflected confusion which the errata sought to explain.
The court of appeals found that three factors
supported the district court’s decision. See also
Wigg v. Sioux Falls School District, 274 F. Supp. 2d
1084, 1091 (D. S.D. 2003) (“If a party were allowed to create material factual disputes by altering one’s deposition testimony via an errata
sheet, summary judgment would rarely, if ever,
be granted”).
The Textual Approach To Rule 30(e):
A Witness Can Make Any Substantive
Changes She Wants, As Long As She
Follows Rule 30(e)’s Technical Procedures
Whatever the merits of Greenway’s policy
judgment, it is difficult to reconcile that decision
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with the literal language of Rule 30(e). Calling
the correction of a transcription error a “change
in substance” is, frankly, a stretch. Most lawyers
would lump transcription errors in the same
category as misspellings and typographical errors. It is, therefore, not surprising that Greenway
has not gained universal acceptance.
In contrast to the policy-based approach of
Greenway is the majority approach, which holds
that “substance” means what it says and that a
witness is free to make whatever changes of
“substance” she wishes to make to her transcript. Indeed, under this approach, an errata
sheet may be used not only to change testimony
but to contradict testimony.
“No Limitations On The Type
Of Changes That May Be Made”
In every debate, each side has its own favorite mantra, and debates over rules of civil
procedure are no exception. For those who
think there are limits to what changes may be
made by way of errata sheets, there is Greenway’s “[a] deposition is not a take home examination.” Those staking out the opposite position
like to quote the Northern District of Illinois:
“The language of the Rule places no limitations
on the type of changes that may be made...even
if the changes contradict the original answers or
even if the deponent’s reasons for making the
changes are unconvincing.” Lugtig v. Thomas, 89
F.R.D. 639, 641 (N.D. Ill. 1981); see also Reilly v.
TXU Corp., 230 F.R.D. 486, 490 (N.D. Tex. 2005)
(“broad interpretation of Rule 30(e)…is consistent with the plain language of the Rule, which
expressly contemplates ‘changes in form or substance’ accompanied by a signed statement
reciting the reasons for the changes”); United
States ex rel. Burch v. Piqua Engineering, Inc., 152
F.R.D. 565 (S.D. Ohio 1993) (“under the Rule,
changed deposition answers of any sort are permissible, even those which are contradictory or
unconvincing, as long as the procedural re-
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quirements set forth in the Rule are also followed”) id. at 566-67 (collecting cases).
“Substance” Must Mean Something
More Than “Form” Or “Mistake”
Courts adopting this approach do not look
past the words of the rule itself. It means what it
says, for good or ill. These courts reason that the
word “substance” was put there for a reason
and must (obviously) mean something other
than “form” or “mistake.” A witness, therefore,
can make any changes she likes, whatever the
reason, whether it means changing a “yes” to a
“no,” adding an explanation to an answer, or
completely changing an answer. Indeed, courts
taking the literalist approach to Rule 30(e) embrace the interpretation of the Rule that Greenway found unthinkable—that a witness could
answer questions with no thought at all and
then return home and plan artful responses.
Stated otherwise, under Lugtig and its progeny,
a deposition is a take home examination.
The Technical Requirements,
And Living With The Results
Consistent with their “plain language” approach, courts in this camp demand that a witness strictly adhere to Rule 30(e)’s technical requirements—providing changes within 30 days
and providing reasons for the changes—to avail
herself of the rule’s allowance for substantive
changes. See, e.g., Holland v. Cedar Creek Mining,
Inc., 198 F.R.D. 651 (S.D. W. Va. 2001) (“The witness is...plainly bound by the rule to state specific reasons for each change. … This court, like
most courts, will insist on strict adherence to the
technical requirements of Rule 30(e)”).
Courts adopting this view reason that it is
not for them to evaluate the credibility of the
change or the reasons for making it. As Judge
Turk of the Western District of Virginia explained, “[i]t is not necessary for the court to examine the sufficiency, reasonableness, or legiti-
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macy of the reasons.” Foutz v. Town of Vinton,
Virginia, 211 F.R.D. 293, 295 (W.D. Va. 2002); see
also Colin v. Thompson, 16 F.R.D. 194, 195 (W.D.
Mo. 1954) (explaining that whether the witness’s “reasons are good or not will not impair
his right to make the changes”). Instead, the
witness will have some explaining to do to the
jury, which is the ultimate arbiter of the credibility of the witness’s changes and the reasons
for them. In other words, the witness is completely free to make whatever changes she
wants, but she must live with the consequences.
As the court explained in Lugtig:
“The witness who changes his testimony on a
material matter between the giving of his deposition and his appearance at trial may be impeached by his former answers, and the crossexaminer and the jury are likely to be keenly
interested in the reasons he changed his testimony. There is no apparent reason why the witness who changes his mind between the giving
of the deposition and its transcription should
stand in any better case.”
89 F.R.D. at 642.
Amended Testimony
Does Not Replace Original
The courts adopting the “plain meaning” approach clearly have some heartburn about their
approach, and they have tried a variety of methods to try to ease their discomfort. First, virtually every court taking this approach holds that
the amended testimony does not replace the
original testimony. Thus, the original testimony
remains part of the record and the witness is
subject to examination and impeachment on the
prior testimony and the reasons for the changes
at trial. See, e.g., Podell v. Citicorp Diners Club, Inc.,
112 F.3d 98, 103 (2d Cir. 1997) (“when a party
amends his testimony under Rule 30(e), ‘[t]he
original answer to the deposition questions will
remain part of the record and can be read at the
trial’”) (citation omitted); cf. Thorn v. Sundstrand
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Aerospace Corp., 207 F.3d 383, 389 (7th Cir. 2000)
(not adopting this approach, but observing that
“the rule requires that the original transcript be
retained (this is implicit in the provision of the
rule that any changes made by the deponent are
to be appended to the transcript)”). The insistence on preserving the integrity of the original
transcript is not surprising. Indeed, it is essential to keeping this construction of Rule 30(e)
moored to its underlying rationale of allowing
the jury to test the credibility of the changes. As
one court explained, “[i]f the original answers
as well as the changes are made available to the
jury when and if the deposition testimony is
used at trial, the jurors should be able to discern
the artful nature of the changes.” Elwell v. Conair,
Inc., 145 F. Supp. 2d 79, 87 (D. Me. 2001); cf.
Thorn, 207 F.3d at 389. Thus, the jury gets to sort
out the conflicting responses.
Reopening Of The Deposition
Second, courts adopting the literalist approach hold that, depending on the severity of
the changes, the deposition may be reopened so
that the opposing party may question the witness about the changes and the reasons for making them. For example, in Foutz v. Town of
Vinton, Virginia, 211 F.R.D. 293 (W.D. Va. 2002),
the court ruled that, because “the changes [the
deponent] propose[d] [we]re so substantive, the
deposition must be reopened to give the defendants the opportunity to impeach Foutz with
his contradictory answers.” Id. at 295; see also
Reilly, 230 F.R.D. at 491 (“in light of the number
and significance of the Plaintiff’s changes, the
Court finds that reopening the deposition is an
appropriate remedy”); Holland, 198 F.R.D. at 653
(“by making substantive changes, a deponent
exposes himself to the potential reopening of his
deposition”); Innovative Marketing & Technology
v. Norm Thompson Outfitters, Inc., 171 F.R.D. 203,
205 (W.D. Tex. 1997). Some courts, however, impose a stricter standard on reopening a deposi-
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tion; they will allow it only if the changes rendered the deposition “incomplete” or “useless.”
See, e.g., Hawthorne Partners v. AT&T Technologies, Inc., 831 F. Supp. 1398, 1407 (N.D. Ill. 1993);
Lugtig, 89 F.R.D. at 642.
One paradox of allowing the reopening of a
deposition in which the deponent followed
Rule 30(e)’s technical requirements is that it
seems inconsistent with the plain meaning
analysis that allowed the substantive change to
begin with. Rule 30(e) does not, on its face, provide for the reopening of a deposition. Thus, it
is difficult to view an order reopening a deposition as anything other than “judicial antacid”—
i.e., an attempt by judges to quell that churning
in their stomachs brought on by allowing a witness to rewrite her testimony with errata sheets.
Real World Problems With
The “Plain Meaning” Approach
There are, moreover, serious practical problems with the literalist approach to Rule 30(e).
Although some trial tactics treatises (such as
Steven Lubet’s Modern Trial Advocacy: Analysis
And Practice (3d ed. 2004)) tout the advantages
of “multiple impeachment”—and there may be
some merit to this position—the fact that a witness who does an about-face in an errata sheet
is subject to cross-examination and impeachment at trial is not a wholly satisfactory
response to those who have questioned the literalist approach to Rule 30(e). For one thing, it
ignores the effect such an approach has on the
cost of litigation. If she is permitted to change,
even contradict, her deposition testimony by
means of an errata sheet, the witness—particularly a party-deponent—essentially gets a license to manufacture issues of fact, which could
effectively preclude a motion for summary
judgment. To say that such a party faces consequences down the road at trial is of little comfort to our hypothetical lawyer, who was busy
preparing a slam dunk summary judgment mo-
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tion before opening his mail. This cost should
not be underestimated. Today, it is enormously
expensive to take most cases to trial, and most
clients are unwilling to face the risk and expense
of trial if there is a chance of settling the case.
The “plain language” approach, therefore, effectively increases plaintiffs’ leverage in nuisance
suits and “would greatly diminish the utility of
summary judgment as a procedure for screening out sham issues.” Perma Research v. Singer
Co., supra; see also A. Darby Dickerson, Deposition Dilemmas: Vexatious Scheduling And Errata
Sheets, 12 Geo. J. Legal Ethics 1 (1998).
Timing
As noted above, the impeach-him-at-trial rationale for allowing wholesale changes to deposition testimony through errata sheets is difficult to reconcile with the prohibition on “sham
affidavits.” Perhaps one way for courts adopting this approach to reconcile the two rules
would be to treat errata sheets submitted after a
summary judgment motion has been filed differently from errata sheets submitted before the
filing of a summary judgment motion. See, e.g.,
Rios v. Welch, 856 F. Supp. 1499, 1502 (D. Kan.
1994) (“It is the court’s belief that a plaintiff is
not permitted to virtually rewrite portions of a
deposition, particularly after the defendant has filed
a summary judgment motion, simply by invoking
the benefits of Rule 30(e). …”) (emphasis
added). This is not, however, a happy solution.
As a practical matter, if a well-crafted case management plan is in place, the errata sheet will
likely be due before summary judgment motions are due, because discovery usually ends
several weeks before the dispositive motion
deadline. It is, moreover, difficult to understand
why the timing of a summary judgment motion
should dictate how a substance-changing errata
sheet is handled. The “sham affidavit” doctrine,
after all, does not depend on whether the affidavit was submitted after the motion for sum-

15

mary judgment was filed. It just so happens that
affidavits generally are not filed—because they
are not necessary—until the time for responding to a motion for summary judgment has arrived. The point should be that the witness has
attempted to manufacture an issue of fact, not
when he has attempted to do so. Indeed, making the rule dependent on whether a motion for
summary judgment has been filed would
quickly and easily be manipulated by deponents who would simply make sure to file their
errata sheets in advance of summary judgment.
And the ultimate effect would be to chill the filing of summary judgment motions altogether.
Impeachment At Trial
There is also the matter of the mechanics of
impeachment at trial. Courts approving the use
of errata sheets to effect substantive changes in
deposition testimony assume that an errata
sheet that contradicts deposition testimony
would provide for even more effective impeachment than would be possible with a deposition transcript alone. This assumption is
unwarranted. Experienced trial lawyers are
well aware that impeaching a witness with
prior inconsistent statements is difficult under
the best of circumstances. The particular kind of
impeachment that the literalist courts envision
would be particularly unwieldy. If impeachment with prior inconsistent statements has any
chance of success, the contradiction between the
witness’s trial testimony and her earlier deposition testimony must be crisp, clear, and clean.
Throwing errata sheets into the mix would
make that objective nearly unattainable. And jurors are not so easily impressed with prior inconsistent statements. They either do not see the
inconsistency or forgive it—they assume that
the witness had an honest failure of recollection,
not that she was lying when, for example, she
testifies at trial that she smoked two packs per

16

The Practical Litigator

day after testifying during her deposition that
she smoked a pack a day.
“We All Make Mistakes, Counselor”
Suppose at trial the lawyer asks the witness
whether the light was green or red. The witness
testifies that it was “red.” Suppose further that
the witness earlier testified on deposition that
the light was “green,” but then changed her answer to “red” in her errata sheet. If you go
through the impeachment litany and finally get
to “and you testified at deposition two years
ago that the light was ‘green,’” the witness may
very well say, “No, I said it was ‘red’ when I sent
you that piece of paper, just like today.” With
that response, whatever chance you had of challenging the witness’s testimony by showing a
prior inconsistent statement is effectively down
the drain. Sure, you can pursue it and point out
that the witness is talking about the errata sheet,
and not the deposition itself. But the witness
will likely continue to spar with you; she might
say that she misspoke at the deposition or even
that the court reporter got it wrong. What do
you do then—suspend your cross-examination
so that you can track down the reporter and get
her to check her notes? No matter how the examination plays out, the whole thing will get
quite muddled and will take a lot of time. You
won’t score any points with the jurors through
this kind of impeachment and may even get penalized for quibbling with the witness.
What Good Does Reopening A Deposition Do?
Reopening the deposition also presents
problems. First and foremost, there is the fundamental issue of whether a further deposition
to question a witness about the changes to her
testimony would serve any real purpose. What
are you supposed to ask the witness? Why did
she change her answers? Chances are that the
witness—particularly if she is represented by
counsel—will say that she changed her answer
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because she realized that the original answer
was inaccurate. How does that help you?
Moreover, if the witness changed her answers
after talking with her lawyer or while meeting
with her lawyer, you are likely to be met with an
objection from opposing counsel that you are
seeking information that is subject to attorneyclient privilege. Maybe you will decide that you
want to litigate whether the privilege should
apply, but that is going to cost you time and
your client money, and it might not get you anywhere in the end. Thus, a reopened deposition
is unlikely to produce anything of value.
If you are in a court that follows the literalist
view of what errata sheets can be used for, is
there anything you can do to help yourself?
Maybe, and here’s why it pays to know what
your jurisdiction’s rule is before taking that first
deposition. Knowing that this is the rule, you
may want to videotape the deposition. Although many of us generally videotape depositions these days anyway, knowing that your
court will allow a witness to make substantive
changes to her deposition might prompt you to
videotape (and to justify the cost to the client)
where you might not otherwise do so. The witness who knows his words were not only written down but recorded on a video for a judge
and jury to see may be less inclined to rewrite
her testimony. It will certainly deter her (or her
lawyer) from unfairly attributing substantive
changes to “transcription errors.”
The Text-Meets-Policy-Approach:
Substantive Changes Are Permitted
As Long As They Do Not Contradict
Deposition Testimony
Between the two poles, there is a middle
ground that acknowledges that “substance”
means something beyond transcription errors,
but recognizes the pitfalls of a purely text-based
approach. The Seventh Circuit is probably the
most notable court to have made its home in the

30(e) Errata Sheets

middle. Although it is often cited in support of
the argument that an errata sheet may not be
used to change testimony, Judge Posner’s decision in Thorn v. Sundstrand Aerospace Corp., 207
F.3d 383 (7th Cir. 2000), actually reflects a more
subtle approach to the issue. Judge Posner set
the stage for his resolution of the issue with this
description of what occurred:
“When [the deponent] was asked at his deposition what criteria his superiors had told him
to employ in making selections for the [reduction in force], he answered that he was to decide ‘which people did we feel have the
longest-term potential for those whose product lines we were eliminating.’ Later—after
[the plaintiff] had pointed to the quoted passage as being evidence of age discrimination
(because of the reference to longest-term potential,’ which [plaintiff] treats as a synonym
for ‘youngest’)—[the deponent] submitted an
errata sheet in which he sought to change the
quoted words to ‘which people were associated with the products that had the longest-term
potential versus those whose product lines we
were eliminating.’”
207 F.3d at 388. The deponent said that he wanted to change his answer because the answer
originally given at deposition was “garbled.” It
was not an error in transcription, however, because, as Judge Posner explained, the court reporter submitted an affidavit stating that the
testimony had been accurately transcribed. Id.
Changing Deposition To
What The Deponent Meant
Judge Posner concluded that, “[w]hat [the
deponent] tried to do, whether or not honestly,
was to change his deposition from what he said
to what he meant.” Id. at 389. Although this
struck Judge Posner as a “questionable basis for
altering a deposition,” he nonetheless concluded that “it is permitted by Fed. R. Civ. P. 30(e).”
Id. But Judge Posner drew the line at changes
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that actually contradict deposition testimony:
“We also believe, by analogy to the cases which
hold that a subsequent affidavit may not be
used to contradict the witness’s deposition…,
that a change of substance which actually contradicts the transcript is impermissible unless it
can plausibly be represented as the correction of
an error in transcription, such as dropping a
‘not.’” Id.
Other courts have taken a similar approach.
In DeLoach v. Philip Morris Companies, Inc., 206
F.R.D. 568 (M.D.N.C. 2002), for instance, the
court went through the litany of cases representing both sides of the issue but ultimately
did not choose a side. Instead, it concluded that
the changes reflected in the errata sheets did not
contradict the prior deposition testimony, but
instead “explained” or “clarified” deposition responses. The use of errata sheets, the court held,
was permissible in that circumstance. In so ruling, the court noted that deponents had followed Rule 30(e)’s procedures and that “a motion for summary judgment is not yet on the
horizon.” Id. at 573. The court emphasized the
latter point because the defendants argued that
the errata sheets should be treated like an affidavit that contradicts the affiant’s prior testimony. See id. at 571. The court rejected defendant’s
argument not only because the errata sheets did
not contradict the prior testimony, also but also
because no summary judgment motion had
been filed or threatened. Id; cf. Reilly, 230 F.R.D.
at 490-91(rejecting sham affidavit analogy because no summary judgment motion was pending at the time of the defendant’s motion to
strike errata sheet, but granting defendant leave
“at the summary judgment stage [to] re-urge
their motion strike based on the line of cases applying the sham affidavit analysis”).
Has The Summary
Judgment Motion Been Filed?
Deloach, then, suggests that the extent to
which an errata sheet may substantively change
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prior deposition testimony depends not only on
whether the proposed change “explains” or
“contradicts” testimony but also on whether a
summary judgment motion had been filed yet.
Like all compromises, the middle-ground approach to Rule 30(e) is appealing. It is more
faithful to the text than the policy-based approach and avoids the outrageous results that
the literalist approach countenances.
The Line Between Clarification
And Contradiction
But the superficial appeal of Judge Posner’s
approach masks a serious underlying problem.
The problem lies not so much in the articulation of the rule as in its execution. Although it
may be easy to distinguish between a change
that seeks to “clarify” and one that seeks to
“contradict” prior testimony in some cases, it
will not be so easy to draw that distinction in
others. Indeed, the distinction may prove quite
elusive. Is a change from an unadorned “yes”
to a “yes, but…” a clarification or a contradiction? To go back to our real world New
Hampshire example, was changing “right” to
“right, because of fire risk” a clarification or a
contradiction? It is hard to say. The answer may
depend on the context and purpose for which
the testimony is offered. What is clear is that
getting to the answer will require litigating the
issue each time, as neither side in such a debate
is likely to agree on the characterization of the
change as a “contradiction” or “clarification.”
Thus, Judge Posner’s approach may raise more
questions than it answers about what kinds of
changes are permitted by Federal Rule 30(e)
and its state law analogs.
SHOULD RULE 30(e) BE AMENDED? • The
current situation needs attention. A single set of
rules governs civil procedure in the federal
courts. The rules should be applied uniformly
across jurisdictions. Rule 30(e) should mean the

January 2006

same thing in the Eastern District of Louisiana
that it means in the Middle District of North
Carolina or in the district courts of the Seventh
Circuit. If the rules are applied in different
ways in different jurisdictions, that is not much
different from having different rules in different jurisdictions.
So what can be done about it? A lesson can
be found in the amendments to Rule 26’s initial
disclosure requirements in 2000, when Rule 26
was amended “to establish a nationally uniform
practice.” The problem at that time was that
Rule 26 had an “opt out” provision that expressly permitted district courts to establish different requirements. As a result, practitioners
had to consult the local rules to determine what
their obligations were under Federal Rule 26.
The situation with Rule 30(e) is not much different. Courts have, as a practical matter, opted out
of Rule 30(e)’s textual requirements, or, in other
cases, have injected Rule 30(e) with additional
requirements or prohibitions.
Rule 30(e) should be amended to conform
to prevailing practice. Honest lawyers, in our
experience, use errata sheets to correct spelling errors or transcription errors. The best
practice, in our view, would be to allow errata
sheets to be used for the correction of such errors. This is not to say that such a rule would
eliminate all controversy. There will still be
disputes over whether the reporter correctly
transcribed what the witness said, but such
disputes are manageable.
We recognize that allowing errata sheets to
be used only for the correction of typographical
and transcription errors may prove too limiting.
There are certainly other circumstances in
which using errata sheets to change the record
would be in everyone’s best interest. This is true
not only for background facts, but also for facts
relevant to disputed issues. Assume, for example, that a witness testified that an accident occurred on June 1 when, in fact, the accident oc-
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curred on May 1. The witness was not attempting to mislead but was either distracted when
the question was asked or (as has happened to
most of us) had a momentary failure of recollection. Since the reporter accurately transcribed
what the witness said, there would be no opportunity for correction if the bright-line rule
we proposed were adopted. Since, however, it is
abundantly clear that the accident occurred on
May 1—the police report, medical records, and
other witnesses’ recollections are consistent on
that point—it is difficult to see how the interests
of justice would be served by forbidding a correction. To address such circumstances, we propose allowing the use of errata sheets to correct
the record if either the parties agree to the
change (as they almost surely would in our hypothetical) or the court approves the change.
This approach, we submit, affords flexibility to
effect appropriate “substantive” changes without giving unscrupulous lawyers carte blanche
to rewrite damaging deposition testimony.
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But no matter where you come out on the
question of which approach is best, all should
agree that a single approach should govern all
depositions conducted under the federal rules.
Only an amendment to Rule 30(e) can accomplish that goal.
CONCLUSION: LAWYER BEWARE • For
now, however, litigators need to be cognizant of
the rules that will govern not only the conduct
of their depositions, but the ultimate content of
the record that emerges from those depositions.
It is a truism in our practice that the best prepared lawyer often wins—especially the one
with the facts and law on her side. So, before
you walk into that first deposition in a new jurisdiction, take the time to learn whether the
witness you are questioning can treat the deposition “like a take home examination.” That
knowledge will serve you, and your client, well.

PRACTICE CHECKLIST FOR
Rule 30(e): What You Don’t Know Could Hurt You
Few lawyers would even consider using an errata sheet to rewrite or contradict sworn deposition
testimony. But the rules in some jurisdictions permit substantial revisions. Knowing what to expect
can save you time and trouble.
• Know your jurisdiction. Know what a witness can change even before you take the deposition.
• The model for most states’ rules is Fed. R. Civ. P. 30(e), which permits subsequent “changes in
form or substance:
__ Changes in form present few difficulties. An errata sheet can be used to correct misspellings (e.g.,
“ball” instead of “bawl”), typographical errors (“and” for “an”), or transcription errors (the witness said “racer,” but the reporter heard “razor”);
__ Changes in “substance” create problems. (Can a witness change what she actually said to what
she meant to say—or wishes she had said?) The interpretations of Rule 30(e) in the district courts
and analogous state rules have taken different approaches, and arrived at different answers.
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• Some courts take a policy-based approach and interpret “substance” very narrowly. (“A deposition is not a take home examination.”) In jurisdictions that take such an approach, based on Greenway
v. International Paper Co., 144 F.R.D. 322, 325 (W.D. La. 1992), a witness can use errata sheets to correct
testimony when the transcript does not accurately reflect what the witness said (or claims to have
said). However, the witness cannot use an errata sheet to change what she said to what she meant to
say or what she wished she had said.
• Under a “textual” approach to Rule 30(e), the witness can make any substantive changes she
wants, as long as she follows Rule 30(e)’s technical procedures:
__ Under this approach, an errata sheet may be used not only to change testimony, but to contradict
it. See, e.g., Lugtig v. Thomas, 89 F.R.D. 639, 641 (N.D. Ill. 1981); see also United States ex rel. Burch v.
Piqua Engineering, Inc., 152 F.R.D. 565 (S.D. Ohio 1993);
__ When substantive changes are permitted, the revised testimony does not replace the original testimony, and the witness will probably have to explain the change at trial. Whether this will make
much of a difference depends on the circumstances—jurors often are willing to accept the explanation that the witness innocently made a mistake, but if the changes seems too convenient or
“overlawyered,” they might draw negative inferences about the witness’s credibility;
__ Under this approach, depending on the extent and importance of the changes, the deposition may
be reopened so that the opposing party may question the witness about the changes and the reasons for making them;
__ Jurisdictions that permit substantive changes are sometimes circumspect about permitting significant changes after a motion for summary judgment has been filed. See, e.g., Rios v. Welch, 856 F.
Supp. 1499, 1502 (D. Kan. 1994).
• In another approach, substantive changes are permitted as long as they do not contradict deposition testimony. See, e.g., Thorn v. Sundstrand Aerospace Corp., 207 F.3d 383 (7th Cir. 2000); DeLoach v.
Philip Morris Companies, Inc., 206 F.R.D. 568 (M.D.N.C. 2002):
__ The extent to which an errata sheet may substantively change prior deposition testimony depends
not only on whether the proposed change “explains” or “contradicts” testimony, but also on
whether a summary judgment motion had been filed yet. Getting to the answer will require litigating the issue each time.

To purchase the online version of this article, go to www.ali-aba.org and click on “online”.

